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Introduction

There were numerous legislative efforts by the Trump administration in 2017 to repeal and
replace the Affordable Care Act, including retroactively eliminating the individual and
employer shared responsibility mandates. In early December, there have been discussions
that Republicans may again try to repeal those mandates as part of their tax reform bill.
However, to date, no such repeal bills have passed, and although the most recent
proposed tax reform bill from the Senate includes a repeal of the individual mandate
beginning in 2019, it does not include a repeal of the employer mandate. In the absence of
a repeal, employers should be prepared to respond to any IRS penalty letters and continue
to prepare for 2017 reporting (in 2018).

The IRS has released the final versions of its employer and provider reporting forms and
instructions for 2017. Links to the forms and instructions are below:

e  Form 1094-C: www.irs.gov/pub/irs-pdf/f1094c.pdf
e  Form 1095-C: www.irs.gov/pub/irs-pdf/f1095c.pdf
e Form 1094-C / 1095-C Instructions: www.irs.gov/pub/irs-pdf/i109495c.pdf
e  Form 1094-B: www.irs.gov/pub/irs-pdf/f1094b.pdf
e  Form 1095-B: www.irs.gov/pub/irs-pdf/f1095b.pdf
e Form 1094-B / 1095-B Instructions: www.irs.gov/pub/irs-pdf/i109495b.pdf

Additional IRS guidance can be found here:

e Q/A’s on Reporting by Health Coverage Providers (Section 6055):
www.irs.gov/affordable-care-act/questions-and-answers-on-information-reporting-
by-health-coverage-providers-section-6055

e Q/A’s on Reporting of Offers of Health Coverage by Employers (Section 6056):
www.irs.gov/affordable-care-act/employers/questions-and-answers-on-reporting-
of-offers-of-health-insurance-coverage-by-employers-section-6056

e Q/A’s about Information Reporting by Employers on Form 1094-C and Form 1095-C:
www.irs.gov/affordable-care-act/employers/questions-and-answers-about-
information-reporting-by-employers-on-form-1094-c-and-form-1095-c

e Q/A’s on Employer Shared Responsibility Provisions Under the ACA:
www.irs.gov/affordable-care-act/employers/questions-and-answers-on-employer-
shared-responsibility-provisions-under-the-affordable-care-act

This guide reviews the 2017 forms and instructions and notes relevant changes from 2016.
It also addresses IRS guidance on the solicitation of social security numbers (“SSNs”) or
taxpayer identification numbers (“TINs”) and the treatment of cash “opt-out” payments for
reporting purposes. It also provides guidance for employers that receive Letter 226J, notice
of a proposed shared responsibility payment.

The reporting requirements are complex, due in part to how the health care reform law was
drafted. The Affordable Care Act added two new sections to the Internal Revenue Code:
Sections 6055 and 6056. The sections are found next to each other in the Code; however,
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they apply to different types of entities. Section 6055 applies to providers of health
insurance, such as health insurance carriers and employers that sponsor self-insured plans.
Section 6056 applies to “applicable large employers” or “ALEs”, which are employers with
50 or more full-time equivalent employees in the prior calendar year.

To further complicate things, the reporting forms come in two different “series” — the B-
Series and the C-Series forms. Employers may use either or both sets depending on their
company size and whether their group health plan is self-insured or fully insured. Our goal
with this guide is to provide some clarity and best practices for employers.



U HEALTHSURE
Page 3 of 25

Background

The Affordable Care Act (“ACA”) added Sections 6055 and 6056 to the Internal Revenue
Code (the “Code”). These sections were first effective for calendar year 2015 and require
employers and providers of health insurance coverage to report certain information to the
IRS, full-time employees, and other plan participants each year. The Section 6055 reporting
requirements apply to providers of health insurance coverage, such as insurance companies,
employers that sponsor self-insured group health plans, and other entities that provide
coverage, such as multiemployer plans. The Section 6056 reporting requirements apply to
“applicable large employers” or “ALEs” and require reporting of health care coverage
offered to the employer’s full-time employees (an ALE is an employer that employed 50 or
more full-time equivalent employees on average in the prior calendar year).

Moreover, Section 6056 reporting applies at the “ALE Member” level, meaning that each
member company of a controlled group of corporations files its own “authoritative”
transmittal (Form 1094-C) and is responsible for reporting on its full-time employees. In
other words, parent companies do not report on employees of their subsidiaries or affiliates,
although each ALE Member will list the other ALE Members on Part IV of Form 1094-C as
being a part of the same “Aggregated ALE Group.”

Reporting under Sections 6055 and 6056 involves one or both of two sets of forms: the "B-
Series” forms (Forms 1094-B and 1095-B) and the “C-Series” forms (Forms 1094-C and 1095-
C). Each set of forms includes a transmittal form (Forms 1094-B and 1094-C), which serves
as a cover page to the individualized forms (Forms 1095-B and 1095-C), which are prepared
for each employee for whom the employer is required to report. The B-Series forms are used
to report whether individuals have minimum essential coverage (“MEC”) and, therefore, are
not liable for the individual shared responsibility payment. The C-Series forms are used to
report information about offers of health coverage and enrollment in health coverage for
employees, to determine whether an employer owes an employer shared responsibility
payment, and to determine the eligibility of employees for the premium tax credit. However,
ALEs that sponsor self-insured plans will perform their Section 6055 and 6056 reporting
using only the C-Series forms when reporting on full-time employees.

The forms that must be filed and distributed depend on whether the employer is an ALE and
the type of coverage provided. The following chart summarizes the filing and distribution
requirements for the relevant reporting entities:



) HEALTHSURE

Employer’s Guide to ACA Reporting
Page 4 of 25

_ Fully-Insured Plan Self-Insured Plan

Non-ALE Not required to file. Forms 1094-B and 1095-B.
Forms 1094-C and 1095-C for
ALE Forms 1094-C and 1095-C employees.

(Part Il will not be completed). | Either B-Series or C-Series forms
for non-employees.

Insurance Provider | Forms 1094-B and 1095-B. Not applicable.

There is also Form 1095-A, which is provided by the Marketplace and is used by individuals
who receive Marketplace coverage to reconcile premium tax credits. A general overview of
the filing deadlines and other requirements relevant to the B-Series and C-Series forms is
provided below.

2017 Filing Deadlines and Extensions

Forms 1095-C for the 2017 calendar year must be furnished to individuals by January 31,
2018. Forms 1094-C and 1095-C must be filed with the IRS by February 28, 2018, or April 2,
2018, if filing electronically. An automatic 30-day extension of time to file the forms with
the IRS is available by completing Form 8809. The form may be submitted on paper, or
through the FIRE System either as a fill-in form or an electronic file. No signature or
explanation is required for the extension. However, it must be filed on or before the due
date of the returns to get the 30-day extension. Under certain hardship conditions an
additional 30-day extension may apply; however, requests for additional extensions of time
to file information returns are not automatically granted and the automatic extension of
time to file and any approved requests for additional time will only extend the due date for
filing the information returns with the IRS. Note: The automatic extension for filing with the
IRS does not extend the due date for furnishing statements to individuals.

Employers may request a 30-day extension of time to furnish the statements to recipients
by sending a letter to the IRS that includes identifying information about the employer and
which states the reason for delay.

Electronic Filing

Electronic filing under the AIR system is required by entities that are required to file 250 or
more information returns. The threshold applies separately to each type of form filed and
separately for original and corrected returns. For example, if an entity has 500 Forms 1095-
B and 100 Forms 1095-C, it must file Forms 1095-B electronically, but is not required to file
Forms 1095-C electronically. If the entity has 150 Forms 1095-C to correct, it may file on


https://www.irs.gov/pub/irs-pdf/f8809.pdf
https://fire.irs.gov/
https://www.irs.gov/for-tax-pros/software-developers/information-returns/affordable-care-act-information-return-air-program
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paper because the corrected returns fall under the threshold. However, if there are 300
Forms 1095-C to correct, they must be filed electronically. The IRS encourages electronic
filing by employers of all sizes. The electronic filing requirement does not apply if the entity
applies for and receives a hardship waiver (Form 8508). Also, entities that are required to
file electronically can file up to 250 returns on paper; those returns will not be subject to a
penalty for failure to file electronically.

Furnishing Forms to Participants

Statements to participants must be furnished on paper by mail (or hand delivered), unless
the recipient affirmatively consents to receive the statement in an electronic format. Note
that the consent must relate specifically to receiving the Form 1095-C electronically.
Consent may be provided on paper or electronically; however, if consent is on paper, the
recipient must confirm the consent electronically. Statements reporting expatriate
coverage, however, may be furnished electronically unless the recipient explicitly refuses to
consent to receive the statement in an electronic format.

Substitute Statements to Recipients

If you are not using the official IRS form to furnish statements to recipients, see Pub. 5223,
which explains the requirements for format and content of substitute statements to
recipients. Employers may develop forms themselves or buy them from a private printer.
Substitute statements furnished to recipients may be in portrait format; however, substitute
returns filed with the IRS using paper must be printed in landscape format.

Reporting Penalties

The IRS has granted temporary relief from accuracy-related penalties for reports filed and
furnished in 2016 (for 2015 coverage) and 2017 (for 2016 coverage) for reporting entities
that can show a good faith effort to comply. However, when reporting for calendar year
2017 and beyond, penalties may be waived only if the failure was due to reasonable cause
and not willful neglect. In general, for 2017 reporting, the penalty for failure to file a correct
information return or payee statement is $260 for each return or statement for which the
failure occurs, with the total penalty for a calendar year not to exceed $3,218,500 (lower
limits apply for entities with gross receipts not exceeding $5,000,000). For example, a failure
to provide a single Form 1095-C to an employee and the IRS may result in two penalties of
$260 (increase to $530 for willful failures, with no cap on the penalty). Reduced penalties
apply for failures corrected on or before 30 days after the required filing date (S50 per
return) or after the 30™ day but on or before August 1 ($100 per return). The instructions
also make clear that each employer is responsible for satisfying its reporting obligation,
regardless of its use of third parties to assist with the reporting process.


https://www.irs.gov/pub/irs-pdf/f8508.pdf
https://www.irs.gov/pub/irs-pdf/p5223.pdf
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Employer Shared Responsibility Penalties, Affordability

As discussed, the C-Series forms are used to determine whether employers owe a shared
responsibility payment and whether employees are eligible for the premium tax credit (i.e.,
whether the employees were offered “affordable” coverage). Both the employer shared
responsibility penalties and the 9.5% affordability factor are indexed to inflation. Note that
the affordability factor will decrease to 9.56% in 2018.

Code Section | 4980H(a) | 4980H(b) | 36B(b)3)A))
Coverage not offered | Coverage offered, but | Premium credits and
Description | to 95% of full-time unaffordable oris not | affordability safe

employees. minimum value. harbors.

2018 $2,320 $3,480 9.56%

2017 $2,260 $3,390 9.69%

2016 $2,160 $3,240 9.66%

2015 $2,080 $3,120 9.56%

2014* $2,000 $3,000 9.50%

*No employer shared responsibility penalties were assessed for 2014.

In early November 2017, the IRS released updates to its FAQs on the employer mandate.
The FAQs state that penalty letters for 2015 are coming “in late 2017” and provide other
guidance for employers who may receive a penalty letter (Letter 226J). In fact, in late
November, employers across the country began receiving Letter 226J for calendar year 2015
reporting.

Employer Shared Responsibility Penalties, Letter 226)

The general procedures the IRS will use to propose and assess the employer shared
responsibility payment are described in Letter 226J, which is the initial proposal of the
penalty that may be owed. The IRS recently published Understanding your Letter 226J for
employers to understand what they need to do and what they may want to do if they receive
Letter 226J.

The FAQs indicate that the IRS will use Letter 226J to propose and assess penalties. Letter
226J will be issued if the IRS determines that, for at least one month in the year, at least one
of the employer’s full-time employees was enrolled in subsidized coverage through the
Marketplace and the employer did not qualify for an affordability safe harbor (or other relief
for the employee). The determination of whether an employer may be liable for a penalty
and the amount of the proposed penalty in Letter 226J are based on information from Forms


https://www.irs.gov/pub/notices/ltr226j.pdf
https://www.irs.gov/individuals/understanding-your-letter-226-j
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1094-C and 1095-C filed by the employer and the individual income tax returns filed by the
employer’s employees. The letter will include, among other things, the following:

e a brief explanation of the pay-or-play provisions;

e a table itemizing the proposed penalty by month and whether the liability is under
the “no coverage” provision, the “unaffordability” provision or neither;

e an employer shared responsibility response form (Form 14764 — ESRP Response);

e a list of full-time employees who received subsidized Marketplace coverage each
month (Form 14765 — Employee Premium Tax Credit List) and for whom the
employer did not qualify for an affordability safe harbor or other relief;

e a description of the actions the employer should take if it agrees or disagrees with
the proposed payment amount in Letter 226J; and
e adescription of the actions the IRS will take if the employer does not respond timely.

The response to Letter 226J) will be due by the response date shown on that letter, which
generally will be 30 days from the date of Letter 226J. The letter will contain the name and
contact information of a specific IRS employee that the employer should contact if it has
guestions about the letter.

Employer Response to Letter 226)

Employers will have an opportunity to contest any proposed penalty notices. Employers
that receive a Letter 226J may respond to the IRS about the proposed payment, including
requesting a pre-assessment conference with the IRS Office of Appeals. The letter will
provide instructions for how the employer should respond in writing, either agreeing with
the proposed penalty amount or disagreeing with all or a portion of it. Employers may allow
someone to contact the IRS on their behalf so long as they send the IRS a Form 2848 (Power
of Attorney and Declaration of Representative) that states specifically the year and that it is
for the Section 4980H Shared Responsibility Payment.

If an employer agrees with the penalty determination, it must complete and return a Form
14764, ESRP Response, that is enclosed with the letter, and include full payment by check or
money order for the penalty amount assessed (or, if enrolled in the Electronic Federal Tax
Payment System (EFTPS), pay electronically).

If an employer disagrees with the penalty determination, it must complete and return a
Form 14764, ESRP Response, and include a signed statement explaining the basis for the
disagreement. The ALE may include documentation with the supporting statement. The
statement must also include what changes the ALE would like to make to the Forms 1094-C.
Any changes to the Forms 1095-C should be made on Form 14765, Employee PTC Listing.
The employer should not file a corrected Form 1094-C or 1095-C. The Letter 226J includes
additional, specific instructions on making changes to the Employee PTC Listing.


https://www.irs.gov/pub/irs-pdf/f14764.pdf
https://www.irs.gov/pub/irs-pdf/f14765.pdf
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If the ALE responds to Letter 226J, the IRS will acknowledge the ALE’s response with one of
five versions of Letter 227 (which, in general, acknowledge the ALE’s response and describe
further actions the ALE may need to take). If, after receipt of Letter 227, the ALE disagrees
with the proposed or revised employer shared responsibility payment amount, it may
request a pre-assessment conference with the IRS Office of Appeals. The ALE should follow
the instructions provided in Letter 227 and Publication 5 for requesting a conference with
the IRS Office of Appeals. A conference should be requested in writing by the response date
shown on Letter 227, which generally will be 30 days from the date of Letter 227.

If the ALE does not respond to either Letter 226J or Letter 227, the IRS will assess the amount
of the proposed penalty and issue a notice and demand for payment (Notice CP 220)).
Notice CP 220J will include a summary of the ALE’s payment responsibility and will reflect
payments made, credits applied, and the balance due, if any. The notice will instruct the
ALE how to make payment, if any. ALEs will not be required to include the employer shared
responsibility payment on any tax return that they file or to make payment before notice
and demand for payment. ALEs may have the ability to make installment payments, as
described in Publication 594.

Guidance on Error Messages, SSN/TIN Solicitation

In general, employers that report under Section 6055 (i.e., those that sponsor self-insured
plans) and insurance carriers must obtain SSNs or TINs for their covered participants. Under
Section 6055, the requirement to obtain an SSN or TIN may be satisfied by making an initial
solicitation when the individual first enrolls. If an SSN or TIN is not provided at the time of
initial enrollment, a second solicitation (the first annual solicitation) must be made at a
reasonable time thereafter (generally within 75 days). If the second solicitation is
unsuccessful, a third solicitation (the second annual solicitation) must be made by December
31 of the year following the initial solicitation.

Employers reporting on full-time employees under Section 6056 have an existing
requirement to collect an employee’s SSN at time of hire (a discussion of which exceeds the
scope of this client guide). Therefore, the guidance above regarding when to make an SSN
or TIN solicitation applies in the context of obtaining an SSN or TIN from an enrollee in a
group health plan.

That said, the following IRS guidance on soliciting SSNs or TINs based on the AIRTN500 error
message, which indicates that an SSN or TIN provided on the return do not match IRS
records, applies regardless of whether the employer is reporting under Section 6055 and/or
Section 6056. In these situations, a filing status of “accepted with errors” due to an
AIRTN500 message does not trigger an additional SSN or TIN solicitation requirement. An
AIRTN error message is neither a Notice 972CG (Notice of Proposed Civil Penalty), nor a


https://www.irs.gov/pub/irs-pdf/p5.pdf
https://www.irs.gov/pub/irs-pdf/p594.pdf
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requirement that the employer must solicit an SSN or TIN in response to the error message.!
Therefore, an employer is not required to make additional SSN or TIN solicitations if the
previous solicitation produced an AIRTN500 message, unless the employer receives Notice
972CG from the IRS.

B-Series Forms and Instructions

In general, most employers will not file the B-Series forms for their employees. Employers
that will file the B-Series forms are those who have self-insured plans but are not ALEs, or
ALEs that provide self-insured coverage to non-employees (e.g., retirees or COBRA
participants in the years following termination) and prefer to use the B-Series forms over
the C-Series forms to report on those non-employees who are covered under the self-
insured plan (the instructions allow self-insured ALEs the option of using the B-Series or C-
Series forms to report coverage for individuals who were not employees at any point during
the year).

The B-Series forms are typically used by insurance companies to report months of “minimum
essential coverage” or “MEC” to covered individuals. For example, all employees who are
enrolled in a fully insured group health plan will receive a Form 1095-B from the insurance
company. If the employees work full-time for an ALE, they will also receive a Form 1095-C
from their employer. Any government coverage through the Children’s Health Insurance
Program (CHIP), Medicaid, or Medicare (including Medicare Advantage) is reported by the
government sponsors of those programs.

B-Series Forms — Detail

As noted above, only certain non-ALEs and self-insured employers might use Form 1095-B
to report MEC for certain covered individuals. For example, a non-ALE will report self-
insured coverage for employees on Form 1095-B, and a self-insured ALE has the option of
reporting coverage for any individual who was not a full-time employee for any month of
the year on Form 1095-B or Form 1095-C (see below for reporting of non-full-time
employees on the C-Series forms).

Non-ALEs reporting self-insured coverage on Form 1095-B use code B on line 8, leave Part Il
blank, and enter their relevant company information in Part Ill as the “provider” of self-
insured coverage. Part | contains the participant’s information and Part IV reports the
months of coverage for the participant and any covered family members. Only insurance
companies entering codes A or B on line 8 will complete Part Il.

When completing Part IV, employers may enter a date of birth in column (c) only if an SSN
or other TIN isn’t entered in column (b). When checking the box in column (d) or boxes in

181 FR 50671 at 50676, footnote 2 (https://www.federalregister.gov/d/2016-18100).
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column (e), an individual is treated as being covered in a month if the individual was covered
on at least one day in that month.

B-Series Forms — Corrections

In general, employers should file corrected returns as soon as possible after an error is
discovered. Errors on Form 1095-B that require correction include mistakes regarding the
responsible individual’s name, origin of coverage (line 8), SSN or TIN, employer information
(Part Il), coverage provider information (Part Ill), and covered individuals (Part IV).

When correcting a Form 1095-B that was previously filed with the IRS, complete the form
and enter an “X” in the CORRECTED checkbox when furnishing to the participant. When
correcting a Form 1095-B that was previously furnished to a participant, but not the IRS,
write, print or type CORRECTED on the new Form 1095-B furnished to the recipient (enter
an “X” in the CORRECTED checkbox only when correcting a Form 1095-B previously filed with
the IRS). Then, file a Form 1094-B with the IRS along with the corrected Form(s) 1095-B (do
not file a corrected Form 1094-B).

Guidance for Employers with HRAs

The instructions for the B-Series forms contain guidance on an employer’s obligation to
report when an employee is covered under more than one form of MEC. If, for any month,
an individual is covered by more than one form of MEC that is provided by the same
employer, the employer is required to report only one of the coverages for that month. For
example, an insurance company offering a Medicare or TRICARE supplement for which only
individuals enrolled in Medicare or TRICARE are eligible is not required to report coverage
under the Medicare or TRICARE supplement.

However, for this rule to apply to employer-sponsored coverage, the employer must sponsor
both types of coverage. For example, if an employer offers a health reimbursement
arrangement (“HRA”) that is only available to employees who enroll in its fully insured group
health plan, the employer is not required to report the employee’s coverage under the HRA
for the months in which the employee is enrolled in both plans. If, however, an employer
offers an HRA to employees who enroll in coverage sponsored by another employer (such
as spousal coverage), the employer sponsoring the HRA must report that coverage.

Considering the application of this rule to employers, it is not clear whether employers must
report under Section 6055 if they offer retiree HRAs that require the retiree to be entitled
to Medicare to participate. Further guidance from the IRS on this issue would be welcome.

C-Series Forms and Instructions

As mentioned, applicable large employers or “ALEs” (i.e., employers with 50 or more full-
time equivalent employees in the previous year) use Forms 1094-C and 1095-C to report
information about offers of health coverage. Form 1094-C is used to report summary
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information to the IRS and Form 1095-C is used to report information about each full-time
employee to the IRS and to the employee. ALE Members that offer self-insured coverage
also use Form 1095-C to report information to the IRS and to employees about covered
individuals.

Form 1094-C — Detail

Form 1094-C provides a summary of aggregate, employer-level data to the IRS. It's
essentially a “cover page” for the Forms 1095-C that are sent to the IRS. Information
required on Form 1094-C includes:

= employer information and information on the ALE Member’s controlled group;
= whether the employer is using simplified reporting methods (discussed below);

= information about whether an offer of coverage was made to 95% of full-time
employees and their dependents (70% for 2015 plan years);

= total number of Forms 1095-C issued to employees;
= full-time employee count by month; and
= total employee count by month.

Form 1094-C, Part |

The first 16 lines of Form 1094-C request standard employer information. Line 17 is
reserved, and Line 18 requests the total number of Forms 1095-C that will be transmitted
along with the Form 1094-C being completed. Line 19, however, can be a source of
confusion for employers. As noted above, Form 1094-Cis prepared at the ALE Member level,
meaning that each member of a controlled group of corporations files its own
“authoritative” Form 1094-C by checking the box on line 19. An ALE Member may file
multiple Forms 1094-C, although they must mark one (and only one) as the authoritative
transmittal. Many employers will file one Form 1094-C, which will be their authoritative
transmittal.

Note: Each ALE Member must file its own Forms 1094-C and 1095-C under its
own separate Employer Identification Number (“EIN”), even if the ALE Member
is part of an Aggregated ALE Group. No Authoritative Transmittal should be filed
for an Aggregated ALE Group.

Form 1094-C, Part Il

Lines 20-22 are completed only on the authoritative transmittal. Line 20 requests the total
number of Forms 1095-C that will be filed by the ALE Member. Employers filing one Form
1094-C will have the same number in both lines 18 and 20. Line 21 (Aggregate ALE Group)
should be checked by employers that are part of a controlled group of corporations during
any month of the reporting year. If line 21 is checked, the employer must also complete the
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“Aggregated Group Indicator” in Part lll, column (d), and then complete Part IV to list the
other members of the Aggregated ALE Group.

Line 22 — Certifications of Eligibility — can also be confusing for employers. There are two
possible choices on line 22 (down from three in 2016), and an employer may select all, some,
or none, depending on the facts. The two Certifications of Eligibility are discussed below.

Line 22, Box A — Qualifying Offer Method

An employer will check this box if they are making a “Qualifying Offer” and are using code
1A in line 14 of Form 1095-C to report that offer, or they are using an alternative method to
furnish Form 1095-C to employees.

To be eligible to use the Qualifying Offer Method, the employer must have made a Qualifying
Offer to at least one full-time employee for all months during the year in which the employee
was a full-time employee for whom an employer shared responsibility payment could apply.
A Qualifying Offer is an offer of MEC providing minimum value to a full-time employee, with
a required employee contribution that does not exceed 9.5% (as adjusted) of the mainland
single federal poverty line (“FPL”) divided by 12, provided that the offer includes an offer of
MEC to the employee’s spouse and dependents (if any). For 2017 reporting, the required
employee contribution percentage is 9.69% (9.56% in 2018), which limits the monthly
employee contribution to $97.38 ($12,060 mainland FPL+ 12 x 9.69%) if an employer wishes
to make a Qualifying Offer.

When an employer uses the Qualifying Offer Method, it must not complete Form 1095-C,
line 15 (Employee Required Contribution), for any month for which a Qualifying Offer is
made. Instead, it enters code 1A on Form 1095-C, line 14, for any month for which the
employee received a Qualifying Offer (or in the “all 12 months” box, if applicable). The
instructions provide that employers making a Qualifying Offer need not complete Form
1095-C, line 16 (safe harbor codes) because a Qualifying Offer is, by definition, affordable
and therefore no penalty could apply. Note that use of the Qualifying Offer method is not
mandatory for employers who qualify; they instead may complete Part Il of Form 1095-C
with the applicable offer code and required employee contribution.

In addition, an employer that is eligible to use the Qualifying Offer Method may use an
alternative method of furnishing Form 1095-C for certain employees. The alternative
method is available only for a full-time employee who: (1) received a Qualifying Offer for all
12 months of the calendar year, and (2) did not enroll in employer-sponsored self-insured
coverage. In lieu of furnishing Form 1095-C for these employees, the employer may provide
a statement that contains the following information:

e Employer/ALE Member name, address, and EIN;
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e Contact name and telephone number at which the employee may receive
information about the offer of coverage and the information on the Form 1095-C
filed with the IRS for that employee;

e Notification that, for all 12 months of the calendar year, the employee and his or her
spouse and dependents, if any, received a Qualifying Offer and therefore are not
eligible for a premium tax credit; and

e Information directing the employee to see Pub. 974, Premium Tax Credit (PTC), for
more information on eligibility for the premium tax credit.

The alternative method of furnishing Form 1095-C may be of limited usefulness to
employers, as the employer is still required to prepare a Form 1095-C for transmission to
the IRS.

Line 22, Box B — Reserved

Box B on Line 22 of Form 1094-C is no longer applicable after 2015.

Line 22, Box C — Reserved
Box C on Line 22 of Form 1094-C is no longer applicable after 2016.

Line 22, Box D — 98% Offer Method

To be eligible to check box D and use the 98% Offer Method, the employer must have offered
affordable, minimum value coverage to at least 98% of its employees for whom it is required
to file a Form 1095-C and offered MEC to those employees’ dependents. For these purposes,
coverage may be affordable under any of the three affordability safe harbors (W-2, Rate of
Pay, and Federal Poverty Line). Under this method, the employer is not required to complete
the “full-time employee count” in Part Ill, column (b) of Form 1094-C.

This method provides limited relief to most employers, although for certain employers it can
be very helpful. Employers that only offer coverage to full-time employees will obviously
know how many employees were full-time each month, so the 98% Offer Method is of
limited use to them. Likewise, employers with fully insured plans will only need to report on
full-time employees. However, employers with self-insured plans must report on full-time
employees as well as any other individual who are covered under the self-insured plan. A
self-insured employer that offers coverage to part-time employees may not bother to track
which employees are full-time for ACA purposes, because they offer part-time employees
affordable coverage as well. Therefore, this method may be of interest to those employers
because it allows them to forgo completing the “full-time employee count” in Part I,
column (b) of Form 1094-C.

Note: If an ALE member uses the 98% offer method, it is not required to
complete the “full-time employee count” in Part Ill, column (b) of Form 1094-C.
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Form 1094-C, Part lll

Part Ill of Form 1094-C, lines 23-35, reports monthly information for the ALE Member.
Column (a) reports whether the employer offered MEC to at least 95% of its full-time
employees and their dependents for the entire calendar year (70% through the end of the
2015 plan year). For purposes of column (a), an employee in a limited non-assessment
period (“LNAP”) such as a waiting period or initial measurement period is not counted in
determining whether MEC was offered to at least 95% (or 70%) of the employer’s full-time
employees and their dependents.

Note: As mentioned in the LNAP section below, an employee in an LNAP is not
a full-time employee those months, even if coverage is offered before the end
of the LNAP.

Column (b) reports the employer’s full-time employee count by month, excluding employers
in an LNAP. The instructions note that an employee should be counted as full-time for any
month in which the employee was full-time under the monthly measurement method or the
look-back measurement method, as applicable, on any day of the month.

Column (c) reports the employer’s total employee count, including full- and part-time
employees and employees in an LNAP. The total employees count may be determined by
choosing one of the following days of the month: (1) the first day of each month; (2) the last
day of each month; (3) the 12th day of each month; (4) the first day of the first payroll period
that starts during each month; or (5) the last day of the first payroll period that starts during
each month (provided that for each month that last day falls within the calendar month in
which the payroll period starts).

Column (d) is completed only if the employer checked “Yes” on line 21, indicating that it was
a member of an Aggregated ALE Group. If an ALE Member enters an “X” in one or more
months in column (d), it must also complete Part IV.

Column (e) is no longer applicable after 2016 and has been marked as “reserved.”

Form 1094-C, Part IV

An employer must complete this section if it checks “Yes” on line 21. If the employer was a
member of an Aggregated ALE Group (a tax controlled group) for any month of the calendar
year, it will enter the names and EINs of the other members (other than itself). Special rules
apply when listing more than 30 controlled group members in Part IV. ALE Members with
no full-time employees are not required to prepare the C-Series forms.

Form 1095-C — Detail
Form 1095-C is the individual, employee-specific return to be filed with the IRS and
distributed to employees. This form reports information about the employer’s offer of
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coverage, if any, to full-time employees and whether a safe harbor for employer shared
responsibility penalties applies.

Each full-time employee must receive only one Form 1095-C from his or her employer.
However, an employee who works for more than one ALE Member that is a member of the
same Aggregated ALE Group must receive a separate Form 1095-C from each ALE Member.
When an employee works for more than one ALE Member in the same month, only one ALE
Member is treated as the employer of that employee for reporting purposes that month
(generally, the ALE Member for whom the employee worked the greatest number of hours
of service).

The operative portion of Form 1095-C is Part Il, which requires employers to insert specified
codes describing the type of offer, if any, made to an employee, and other information about
the coverage. Information required on Form 1095-C includes:

e whether the employee received an offer of MEC providing minimum value, and
whether that offer was also extended to his or her spouse and/or dependents, if any;

e the required employee contribution each month for lowest-cost self-only minimum
value coverage;

e any affordability safe harbor used by the employer; and

whether other relief from the employer mandate applies for an employee.

Note that if the employer sponsors a self-insured plan, Form 1095-C, Part Ill must be
completed to report information that would otherwise be reported on the B-Series forms.

Part | of Form 1095-C contains standard employer and employee information. A new field
added at the end of 2015 — Plan Start Month —remains optional for 2017 reporting, as it was
in 2015 and 2016. Employers choosing to enter a date in this field would enter the two-digit
number indicating the month in which their plan year began.

Form 1095-C, Line 14

Employers use line 14 to enter one or more of the “offer of coverage” codes, as described
below. If the same code applies for all 12 calendar months, the employer may enter the
applicable code in the “All 12 Months” box.

Note: Do not leave line 14 blank for any month, including months when the
individual was not an employee.
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Offer of Coverage — Code Series 1

Qualifying Offer: MEC providing minimum value is offered to the employee at a
cost that does not exceed the FPL safe harbor (597.38/month in 2017), and at least
MEC is offered to spouses and dependents. Code 1A may be used for certain
months even if the employee did not receive a Qualifying Offer the entire year.

1A

1B | Offer of MEC providing minimum value to employee only.

1C | Offer of MEC providing minimum value to employee and at least MEC offered to
dependent children (not spouse).

1D | Offer of MEC providing minimum value to employee and at least MEC offered to
spouse (not dependent children).

1E | Offer of MEC providing minimum value to employee and at least MEC offered to
spouse and dependent children.

1F | Offer of MEC NOT providing minimum value offered to employee, regardless of
whether coverage is also offered to spouse and dependent children.

1G | Used for an individual who was not a full-time employee for any month of the
calendar year and who enrolled in self-insured coverage for one or more months.
Code 1G must be used for the entire year if it applies (i.e., the employer must enter
it on line 14 in the “All 12 Months” column or in each separate monthly box).

1H | No offer of coverage (use this code unless the employee was offered MEC that
would have been in effect for every day of the month).

11 | Reserved (not applicable after 2015).

1) | MEC providing minimum value offered to employee and at least MEC conditionally
offered to spouse (coverage not offered to dependent children).

1K | MEC providing minimum value offered to employee; at least MEC offered to
dependent children; and at least MEC conditionally offered to spouse.

If the type of coverage, if any, offered to an employee was the same for all 12 months in the
calendar year, enter the Code Series 1 indicator code corresponding to the type of coverage
offered either in the “All 12 Months” box or in each of the 12 boxes for the calendar months.

Codes 1) and 1K were added in 2016 and represent a conditional offer of coverage to a
spouse. A conditional offer is an offer of coverage that is subject to one or more reasonable,
objective conditions (for example, an offer to cover an employee’s spouse only if the spouse
is not eligible for coverage under his or her own employer’s plan). An employer may use
these codes to report a conditional offer to a spouse, regardless of whether the spouse
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meets the condition. In other words, an employer may use codes 1J or 1K to report a
conditional offer to a spouse even if the spouse has access to other coverage and is not
eligible to enroll.

Form 1095-C, Line 15

Complete line 15 only to the extent code 1B, 1C, 1D, 1E, 1J, or 1K is entered on line 14 either
in the “All 12 Months” box or in any of the monthly boxes. Enter the employee share of the
monthly cost for the lowest-cost self-only minimum value coverage that is offered to the
employee, which should include any cents. If the employee is offered coverage but the
required contribution is zero, enter “0.00” (do not leave blank). Note that the amount
entered in line 15 will not reflect the amount the employee is paying for coverage if the
employee enrolls in any option other than employee-only coverage under the lowest cost
minimum value plan.

For non-calendar year plans, an employer may divide the total cost to the employee for the
plan year by the number of months in the plan year. This monthly amount of the employee’s
share of the cost would then be reported for any months of that plan year that fall within
the calendar year being reported.

Example: For a plan year beginning July 1, 2017 an employer may determine the
amount to report for January through June by taking the total annual employee cost
for the plan year ending June 30, 2017 and dividing by 12 (and reporting that amount
for January through June). Then the employer may determine the monthly amount
for July through December by taking the total annual employee cost for the plan year
ending June 30, 2018 and dividing by 12 (and reporting that amount for July through
December 2017).

Wellness Incentives

Incentives under a wellness program are not treated as reducing the employee’s required
contribution for purposes of Line 15, except for incentives relating to tobacco use. An
employer may treat all employees as paying the contribution rate for non-tobacco users,
even if the individual is a tobacco user or does not otherwise participate in wellness. All
other incentives, however, are treated as unearned for purposes of Line 15.

Form 1095-C, Line 16

An employer will use line 16 to report to the IRS the reason, if any, why it should not be
subject to an employer shared responsibility penalty with respect to the employee on whom
it's reporting. Reasons an employer would not be subject to a penalty with respect to an
employee include:

e The employee was not employed or was not a full-time employee;

e The employee enrolled in the MEC offered;



) HEALTHSURE

Employer’s Guide to ACA Reporting
Page 18 of 25

e The employee was in a “limited non-assessment period” or “LNAP” such as a waiting
period or initial measurement period;

e The employer met one of the three affordability safe harbors with respect to the
employee; or

e The employer was eligible for multiemployer interim rule relief for this employee
(i.e., the employer was contributing to a multiemployer plan on behalf of the
employee).

For each month, an employer should enter the applicable code, if any, from Code Series 2
(described below). If the same code applies for all 12 calendar months, the employer may
enter the code in the “All 12 Months” box and not complete the monthly boxes.

Note: If none of the codes apply for a month, leave line 16 blank for that month.

In some circumstances, more than one indicator code could apply to the same employee in
the same month. For any month in which an employee enrolled in MEC, in general, code 2C
is used instead of any other code that could also apply (certain exceptions apply for reporting
coverage under a multiemployer plan or post-employment coverage such as COBRA or
retiree medical). Special ordering rules apply for employees who did not enroll in health
coverage, as described below.

Safe Harbor and Other Relief — Code Series 2

2A | Employee not employed on any day of the calendar month.

2B | Employee not a full-time employee that month. Also use for employees who
terminates mid-month if they were offered coverage that would have continued
through the end of the month, had they remained employed.

2C | Employee enrolled in health coverage offered for each day of the month,
regardless of whether any other code might also apply. Do not enter code 2C when
using: multiemployer plan relief (enter code 2E); code 1G in line 14 (leave blank);
or any month in which a terminated employee is enrolled in COBRA or other post-
employment coverage (enter code 2A).

2D | Employee in a limited non-assessment period (“LNAP”), such as an initial
measurement period or waiting period.

2E | Multiemployer interim rule relief applies. Use this code over any other for any
month in which it applies.

2F | W-2 affordability safe harbor applies for this employee for the year. If used, it must
be used for all months of the year for which the employee is offered health
coverage.
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2G | Federal poverty line (“FPL”) safe harbor applies for any month(s).

2H | Rate of pay safe harbor applies for this employee for any month(s).

21 | Reserved (not applicable after 2015).

Note: Do not enter an affordability safe harbor code (2F, 2G or 2H) for any
month in which the employer did not offer MCE to at least 95% of its full-time
employees and their dependents.

Reporting COBRA and Post-Employment Coverage

The instructions provide that an offer of COBRA is reported differently depending on
whether the offer is made to a former employee (i.e., due to an employee’s termination of
employment) or to an active employee (i.e., due to a reduction in hours).

In the months following termination of employment, an employer should report offers of
COBRA to a former employee (or to a former employee’s spouse or dependents) due to
termination of employment using code 1H (no offer of coverage) on line 14 and code 2A
(employee not employed) in line 16, without regard to whether COBRA is elected. In the
month of termination, the employer may use code 2B if the offer of coverage would have
continued through the end of the month, had the employee remained employed. The
employer may use code 2C if the employee remains enrolled in coverage through the end of
the month of termination.

Like COBRA, other post-employment coverage such as retiree medical should not be
reported as an offer of coverage on line 14. Instead, the employer would use codes 1H/2A
in lines 14 and 16, respectively (1H/2B in the month of termination, unless the employee
has remained enrolled through the end of the month, in which case code 2C is used).

However, when an offer of COBRA is made to an employee who remains employed, it is
reported as an offer of coverage, but only to those individuals offered COBRA.

Example: An employer offers employees the opportunity to enroll in family
coverage. An employee enrolls in employee-only coverage effective January 1.
On July 1, the employee experiences a reduction in hours that results in loss of
eligibility under the terms of the plan. The employer terminates coverage and
offers COBRA to the employee, but not any spouse or dependents because they
were not enrolled in the plan on the day before the qualifying event.

In this example, the employer should enter code 1E (offer of family coverage)
on line 14 for January — June and should enter code 1B (offer of employee-only
coverage) on line 14 for July — December.
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For purposes of the employer share responsibility provision, an employer is still treated as
having made an offer to the employee’s dependents for an entire plan year as long as they
had an opportunity to enroll at least once for the plan year, even if the employee declined
to enroll the dependents in the coverage and, as a result, the dependents later did not
receive an offer of COBRA.

Form 1095-C, Lines 17-22

Part Il of Form 1095-C spans lines 17-22 and is completed only by employers that sponsors
self-insured coverage. If the employee for whom the employer is preparing the Form 1095-
C has enrolled in self-insured coverage offered by the employer, the employer will enter “X”
in the check box in Part Il and will list the employee on line 17 (if enrolled in self-insured
coverage) and any other family members who enrolled in coverage offered to the employee
should be listed on subsequent lines.

Note: For purposes of completing Part Ill, an individual is considered covered for
a month if the individual was covered on at least one day.

All employee family members that are covered individuals through the employee’s
enrollment must be included on the same form as the employee. If two or more employees
employed by the same employer are spouses or an employee and his or her dependent, and
one employee enrolled the spouse or dependent in coverage, the enrollment information
should be reflected only on Form 1095-C for the employee who enrolled in the coverage and
would list the other employee family members as covered individuals.

Employers reporting coverage under a self-insured plan may use the B-Series or the C-Series
forms to report coverage for individuals who were not employees for any month of the year,
such as non-employee directors, employees who retired in a previous year, employees
receiving COBRA (or any other form of post-employment coverage) who terminated
employment during a previous year, and a non-employee COBRA beneficiary who
independently elected COBRA. In these situations, Part Il of Form 1095-C must be completed
by using code 1G in the “All 12 Months” box or the separate monthly boxes for all 12
calendar months. The employer must complete Form 1095-B if it chooses not to use Form
1095-C to report non-employee coverage under a self-insured health plan.

Part lll should be completed for each individual enrolled in the plan, including the employee
reported on line 1. Employers may disregard the continuation sheet if reporting fewer than
seven covered individuals.

Reporting Opt-Out Payments

In Notice 2015-87, the IRS clarified several issues regarding the “affordability” of employer-
sponsored health coverage, including how to treat various cash opt-out payments for
purposes of ACA reporting. Under that guidance, “unconditional” opt-out payments are
treated as increasing an employee’s cost of coverage for purposes of line 15 of Form 1095-



https://www.irs.gov/irb/2015-52_IRB/ar11.html

U HEALTHSURE
Page 21 of 25

C, although transition relief is available for certain arrangements that were in effect prior to
December 16, 2015.

Unconditional Opt-Out Payments

A cash opt-out payment is “unconditional” when employees may receive it without having
to show proof of other coverage, such as enroliment in a spouse’s plan. Unless they qualify
for transition relief, payments under an unconditional opt-out arrangement are treated as
increasing an employee’s cost of coverage. With unconditional opt-out payments, an
employee must make the regular employee contribution and forgo the opt-out payment to
enroll in coverage. Therefore, they must be added to the employee’s cost of coverage.

III

Example: An employer offers employee-only coverage for $125 per month but
pays employees $25 each month if they decline coverage. The opt-out payment
is treated as increasing the required employee contribution because the
employee must forgo the opt-out benefit in addition to making the regular
contribution to obtain coverage (line 15 of Form 1095-C would be $150).

Eligible Opt-Out Arrangements

Until final regulations are issued, employers may treat unconditional opt-out payments as
employer contributions for ACA reporting purposes as long as they were adopted or in
effect prior to December 16, 2015 and not substantially increased thereafter (“Eligible Opt-
Out Arrangements”). Employers with Eligible Opt-Out Arrangements are not required to
treat the payment as increasing the employee’s cost of coverage. For example, if an
employer charges $100 per month for coverage and offers a $50 per month unconditional
opt-out payment, the employer may report the employee’s cost of coverage as $100 instead
of $150.

Note that the IRS encourages employers to report the cost of coverage as including the opt-
out payment (i.e., $150 in this example) and claim relief for Eligible Opt-Out Arrangements
under Notice 2015-87 if assessed a shared responsibility penalty. The IRS prefers this
approach as it’s more likely an employee will obtain a premium credit if the higher cost is
reported, and the true cost to the employee is $150 in this example when the opt-out
payment is not conditioned on enrollment in other coverage.

Conditional Opt-Out Payments

A cash opt-out payment is “conditional” when made only to employees who show proof of
enrollment in other coverage, such as that of a spouse’s employer. It does not increase the
employee’s cost of coverage. In these situations, the opt-out payment is conditioned on an
employee satisfying a meaningful requirement related to the provision of health care to
employees. In other words, an employee is not entitled to the opt-out benefit simply by
declining the employer’s health coverage.

III
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Example: An employer offers employee-only coverage for $125 per month but
pays employees $25 per month if they opt-out in favor of a spouse’s plan. The
opt-out is not treated as increasing the required employee contribution because
it is subject to a meaningful condition related to the provision of health care to
employees (line 15 of Form 1095-C would be $125).

Service Contract Act and Davis Bacon Act Employees

Until further guidance is provided, employers may treat “cash-in-lieu” payments as
employer contributions toward the cost of health coverage, to the extent the amount of the
payment does not exceed the amount required to satisfy the requirement to provide fringe
benefit payments under the Service Contract Act (“SCA”) or Davis Bacon Act (“DBA”).

Example: An employer offers SCA or DBA employees the choice of coverage
under a group health plan or $500 per month. For the employee, $500 per
month does not exceed the amount required to satisfy the employer’s fringe
benefit requirements. The required employee contribution is SO per month,
although the employee may consider the required employee contribution to be
S500 per month for purposes of the premium tax credit.

The IRS encourages employers not to reduce the amount of an SCA or DBA employee’s
required contribution by the amount of the fringe benefit payment and claim relief under
Notice 2015-87 if contacted by the IRS regarding an assessable payment.

Cafeteria Plan Flex Credits

Employer contributions towards flex credits under a cafeteria plan that are available to
purchase MEC in addition to other cafeteria plan benefits are not treated as an opt-out
payment, even if employees waiving health coverage may collect the credit as taxable cash
compensation. However, unless the flex credit is a “health flex credit,” meaning that it can
only be used to pay for medical care or the employer’s group health plan premiums, it will
be treated as an unconditional opt-out payment for affordability purposes.

Example: An employer offers employees the choice of a $480 health FSA
contribution or $480 toward the cost of medical, dental or vision coverage under
the employer’s plan. The $480 is a health flex credit and is treated as reducing
the required employee contribution (line 15 of Form 1095-C would be reduced
by $40 per month reflecting the $480 health flex credit). If the employee could
take the $480 as cash or spend it on any non-health benefit it would not qualify
as a health flex credit.

C-Series Forms — Corrections

In general, employers should file corrected returns as soon as possible after an error is
discovered. Errors on Form 1094-C that require correction include a mistake in the name or
EIN of the employer, information about the employer’s Aggregated ALE group membership,
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offer of MEC indicator, full-time employee count, and transition relief indicator (for 2015
and 2016 returns). Employers correcting Form 1094-C should prepare a new authoritative
Form 1094-C, enter an “X” in the “CORRECTED” box at the top of the form, and submit the
standalone corrected Form 1094-C (no Forms 1095-C).

Errors on Form 1095-C that require correction include name, SSN, company EIN, offer of
coverage, employee required contribution, Section 4980H Safe Harbor and other relief
codes, and information regarding covered individuals.

When correcting a Form 1095-C that was previously filed with the IRS, complete the form
and enter an “X” in the CORRECTED checkbox when furnishing to the participant. When
correcting a Form 1095-C that was previously furnished to a participant, but not the IRS,
write, print or type CORRECTED on the new Form 1095-C furnished to the recipient (enter
an “X” in the CORRECTED checkbox only when correcting a Form 1095-C previously filed with
the IRS). Then, file a Form 1094-C with the IRS along with the corrected Form(s) 1095-C (do
not file a corrected Form 1094-C).

If an employer eligible to use the Qualifying Offer Method had furnished the employee an
alternative statement, the employer must furnish the employee a corrected statement if it
filed a corrected Form 1095-C correcting the employer’s name, EIN, address or contact name
and telephone number. If the employer is no longer eligible to use an alternative furnishing
method for the employee, it must furnish a Form 1095-C to the employee and advise the
employee that the Form 1095-C replaces the statement it had previously furnished.

De Minimis Errors on Line 15 of Form 1095-C

The 2017 instructions for Forms 1094-C and 1095-C include additional information for
employers that have errors on Forms 1095-C. Specifically, the instructions indicate that
Forms 1095-C filed with incorrect dollar amounts for Employee Required Contributions (line
15) may fall under a de minimis error safe harbor. The safe harbor generally applies if no
single amount in error differs from the correct amount by more than $100. If the safe harbor
applies, employers will not have to correct Form 1095-C to avoid penalties. However, if the
recipient elects for the safe harbor not to apply, the employer may need to issue a corrected
Form 1095-C to avoid potential penalties.

Tips and Tricks
Below are a couple of approaches to consider that may help control costs or ease the
administrative burden associated with reporting.

Offers of COBRA to employees in a stability period

An offer of COBRA coverage to an active employee who has experienced a reduction in hours
is still an “offer of coverage” for purposes of line 14 of Form 1095-C — it’s just likely to be
unaffordable. Employers have a choice as to how they structure their group health plan to
handle situations where employees move to part-time status while being treated as full-
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time in a stability period. In general, they can continue coverage through the end of the
applicable stability period, or they can terminate coverage immediately, offer COBRA, and
have exposure to 1/12™ of the $3,000 “unaffordable coverage” penalty for each month in
which the employee is required to be treated as full-time and receives subsidized
Marketplace coverage. The potential employer shared responsibility penalty may be less
than the cost of continuing “affordable” coverage for an employee who is no longer working
full-time.

Also, the months of exposure to an unaffordable coverage penalty will be limited to three
months in certain situations. There is a special rule (known as the “three-month rule”) that
allows employers to terminate coverage during a stability period for full-time employees
who make a move to part-time employment that is intended to be permanent, and who
have been offered minimum value coverage continuously by the end of their third full
calendar month of employment (i.e., it is unavailable for employees who experienced an
initial measurement period of greater than 3 months). Under these conditions, an employee
who is in a stability period as full-time and who works less than 130 hours for the three
consecutive months following a change to part-time may be measured using the monthly
measurement method after the end of the third calendar month until the end of the next
standard measurement period (and associated administrative period) to begin following the
change to part-time. This effectively allows the employee to be treated as part-time after
the end of the third full calendar month following the change to part-time. Employers who
terminated coverage immediately upon the change to part-time will have exposure to only
three months of the unaffordable coverage penalty, for any employee who qualifies under
the three-month rule. This rule allows the employer to use the monthly method to
determine full-time status for the employee even though other employees in that
classification (e.g., hourly) are measured using the look-back method.

Using Limited Non-Assessment Periods (“LNAP”)

Employers should not overlook the limited non-assessment period, or LNAP. The LNAP
generally refers to a period during which an ALE Member will not be subject to an assessable
payment for a full-time employee, regardless of whether that employee is offered health
coverage during that period. The LNAPs are described in detail in the instructions, and
generally include periods such as the employer’s waiting period or initial measurement
period.

With respect to new, full-time employees, the LNAP generally extends through the end of
the third full calendar month of employment, regardless of the length of the waiting period.
Moreover, employers may use the entire LNAP even if coverage is offered before the end of
the LNAP.

Example: An employer offers minimum value coverage effective on the date of
hire if the employee timely enrolls. An employee is hired September 2, 2017
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and enrolls in coverage. Form 1095-C is not required for the employee in 2017
because for every month of the year the employee is either not employed
(January through August) or in an LNAP (September through December).

Note that if the employee enrolled in self-insured coverage during his months of
employment in 2017, reporting under Section 6055 would apply and the
employee could receive either Form 1095-C or 1095-B.

A new part-time, seasonal or variable hour employee who reaches the end of the year before
the end of their initial measurement period will not be considered a full-time employee that
year and is not required to be provided a Form 1095-C (assuming the employee hasn’t
enrolled in self-insured coverage during that time). Likewise, an employee who terminates
employment during their initial measurement period (and associated administrative period)
is not a full-time employee and is not required to be provided a Form 1095-C.

About the Authors. This guide was prepared for HealthSure by Stacy Barrow and Tzvia Feiertag. Mr. Barrow
and Ms. Feiertag are employee benefits attorneys with Marathas Barrow Weatherhead Lent LLP, a national
law firm with recognized experts on the Affordable Care Act. They can be reached at sbarrow@marbarlaw.com
or tfeiertag@marbarlaw.com.

The information provided above is not, is not intended to be, and shall not be construed to be, either the
provision of legal advice or an offer to provide legal services, nor does it necessarily reflect the opinions of
the agency, our lawyers or our clients. This is not legal advice. No client-lawyer relationship between you
and our lawyers is or may be created by your use of this information. Rather, the content is intended as a
general overview of the subject matter covered. This agency and Marathas Barrow Weatherhead Lent LLP
are not obligated to provide updates on the information presented herein. Those reading this guide are
encouraged to seek direct counsel on legal questions.

© 2017 Marathas Barrow Weatherhead Lent LLP. All Rights Reserved.
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